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Problems that hinder the implementation of the projects of public-private partnership

Within one brief report it is not possible to describe the system of political, economical, social, psychological barriers of public-private partnership development in housing and communal sphere in a full way. Therefore, taking into account the occupation of the author of these lines, we’ll dwell on the legal issues that arise in this sphere. 

Institute of public-private law partnership in Ukraine is a new legal phenomenon. Therefore, there is no single normative act that would define its conception, the legal characteristics, the kinds of participants that taking part in legal relationships within the public law partnerships, their rights, duties and the procedure of appearance and termination of these relationships. 

It should be noted that there is no common approach to the legal regulation of such relationship in the post-socialist countries. In Russia the public-private partnership acts are adopted at the regional level. Such acts have been adopted in St. Petersburg, the Republic of Altai, Dagestan, and some other regions of Russia. The Russian scientists are discussing the necessity for the adoption of the national law. On 10 July, 2008 Public-Private Partnership Act was adopted in Moldova. On 19 May, 2009 the Ukrainian Parliament adopted a resolution of adopting the basis of the bill «About general principles of public-private partnerships development in Ukraine», but on 9 October, 2009 this resolution was rejected. 

The post-socialist countries are tending on the one hand to legalize the new institutions, but on the other hand to establish the clear «rules of the play», which would give the opportunity to fulfill social functions for the single representatives of private business without any special protection. Considering economically developed countries, because of the private business long traditions, they do not need to adopt such a legislative act that would regulate the relations of public-private partnership, although there are some exceptions to this rule. 

Is there any sense in waiting for the adoption of the Act «About general principles of public-private partnership in Ukraine» in order to legalize the relations of public-private partnership while solving specific social problems? Probably no. The conception of public-private partnership development in housing and communal services that was approved by the order of the Cabinet of Ministers of Ukraine № 1184 dated September 16, 2009 confirms the above said.
Today it is not a secret that the state doesn’t have enough funds for solving the housing problem. That is why the private capital involvement through the institution of a public-private partnership could be one of the way of soothing the social tensions that exist in Ukraine. 

Any socio-economic problem that exists in society should not exist without the development of conceptual frameworks for its resolving. The new legal conditions create the basis for aims’ implementation and require large-scale coordinated actions at all the levels of public authorities and municipalities, as well as fulfillment of administrative, organizational and financial measures. Certainly, the basis for the further development of housing relations in Ukraine should be the law «About general principles of state housing policy», and national housing programs. These normative acts should have established the basic principles and aims of housing policy in Ukraine, as well as the priorities and the ways of solution; they should have identified the problems that must be solved with the help of public-private partnership. However, the Verkhovna Rada has not adopted the Act «About general principles of state housing policy», which was approved by the Cabinet of Ministers of Ukraine. 

All this confirms the conclusion that the existence of the public-private partnership in the housing sector is possible only within the individual spheres and projects that should be based on the legal framework that already exists in Ukraine. The main role here should be given to the civil legislation, which regulates all the relations concerning the housing and communal services, housing management contracts, concession and tenancy agreements, agreements on cooperation, etc. In Ukraine there is a sufficient legal base, which can regulate contractual relationships within public-private partnership. These include the Civil and Commercial Codes, the Law «About Concessions», the Law «About Lease of State and Municipal Property» and other regulations. At the same time there is no concept of financing by social projects public institutions, developed by the financial law representatives, which would be implemented within the public-private partnership. 

However, private business will not participate in social programs until there are no real guarantees of profit from investment in public law partnership that could hardly be expected from the state within the financial crisis conditions. 

Public-private partnership in housing can not be considered simplistically as a form of, on the one hand, state or local authorities capital formation, and on the other hand – businessman capital formation, for resolving mainly economic goals. 

Speaking about such an important issue as energy efficiency in housing, it is important to understand that the final consumer within these relations is the owner of the dwelling. However, the implementation of energy efficiency programs is not possible without fusion of the apartments owners, who should be interested in overhaul realization. 

Today in Ukraine there are two legal forms of juridical entities, whose purpose is the common exploitation of a dwelling – association of apartment buildings co-owners and building and loan association. However, the participants (members) of these non-profit associations are not accountable for the debts of the partnership. Therefore it could happen that neither association of apartment buildings co-owners nor building and loan association will not be able to pay for the services of energy efficiency improvement for an apartment building. However, this problem can be solved if the Cooperation Act and The Associations of Co-owners of Apartment Building Act secure the responsibility of their members (participants) for the liabilities of these juridical entities. 

Another current problem is the lack of motivation to establish either association of apartment buildings co-owners or building and loan association. Therefore, the co-owners of the most apartment buildings don’t hasten to found any associations, but in Ukraine there are no legal mechanisms of simple partnership (unincorporated), which will be allotted with the property capacity. But this problem can also be solved the help of relevant amendments in the Civil Code. 

Now let’s turn to the main problem of Ukraine. One of the basic principles of property right, namely the imposition on the owner the burden of the property expenses, doesn’t work in housing and communal sphere in our country. This fact demonstrates the distinctive feature of the legal status of an ownership of housing in Ukraine, where the state carries out charging and subsidy of housing legal entity. The solution of this problem has certain political implications and would be very unpopular among the citizens of Ukraine. Therefore, there is no reason to hope for any changes in this area.
Certainly, it would be an ideal situation if there is a developed scientific concept of public-private partnership in Ukraine that will determine its place in the public and private institutions; a system of principles, priorities and objectives, as well as public-private partnership agreements; adoption of the Private Public Partnership Act, and the national program of public-private partnership that would clearly define the spheres and volumes of financing of some social programs; foundation of a special state authority or a private fund, whose the main purpose will be the joining of public and private interests for realization of social programs. But there is nothing from this list in reality. That is why it is necessary to proceed from the political and socio-economic realities that exist in Ukraine and do not refuse the opportunity to realize certain social programs. One of such opportunity may be the public-private partnership in the sphere of energy efficiency in dwellings.
